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Assumtions:

1. Uniform Civil Law, especially Uniform Law on the international Sale of Goods, for the European single market is not necessary, but subserve (support) in certain cases.

2. The Uniform Law on the International Sale of Goods as an 28. optional regime should be applicable for cross border contract as well as national contracts.
3. The optional Uniform Law on the International Sale of Goods should be exclusive and assure no recourse on national law.

4. The optional Uniform Law on the International Sale of Goods should be uniform for the whole signatory independent from the size of the partner, respectively one “small or medium-sized enterprise”.

5. The optional Uniform Law on the International Sale of Goods should be carefully worded, especially clearly and easy; the use of indefinitely legal terms including for national courts the option on differently interpretation and liability. This case should be excluded.
1. Uniform Civil Law, especially Uniform Law on the international Sale of Goods, for the European single market is not necessary, but subserve (support) in certain cases.

Do we need an optional Uniform Law, like the proposal of the EU commission? 
We have in our European single market 27 national rules. Now we get in every national EU Member State a 2nd regime or a 28 regime additional to the 27 national rules. The example “Unites States” is a winning argument where we can learn other ways are possible. It is not absolute necessary to pursue the way of the EU commission. The United States have also a functional single market and only national rules. The United States are one state with different state law and there is no comprehensive law for the national states and they are successful. Europe is a union of nations with public international law. So where is the necessary for Europe to get a new law?
2. The Uniform Law on the International Sale of Goods as a 28. optional regime should be applicable for cross border contract as well as national contracts.

The new rule (the 28. regime) is an optional regime. The parties to a contract are free to conclude the contract on the basis of this instrument or not (opt-in system). That is both parties have to agree to refer to this optional instrument. Up to now the EU proposal is a regulation only for cross-border contracts. But what happens with the national contracts. 

The contract parties should be free to choose the optional regime also for purley domestic contracts.
1. consumer
2. SME

Actually the current proposal of the regime, the EU sales law, may only be agreed upon for contracts, to which at least one consumer, respectively one small or medium sized enterprise 8SME)” is a partner. So each Member State has an “Option” to make available the “Common Sales law” for domestic contracts, respectively for contracts between enterprises, to which no SME is a partner (Article 13). So we have a limitation in the Common European Sales Law for consumer and small or medium enterprises. That seems not to make sense. We need one regulation for all or no regulation.
3. The optional Uniform Law on the International Sale of Goods should be exclusive and assure no recourse on national law.

The contract parties should be free to choose the optional regime also for purely domestic contracts. We will get a European contract law as an optional instrument. The success of this instrument will clearly depend on its attractiveness and uniform interpretation by the competent courts. So we have to guarantee that the whole national courts can judging the same right. This is the problem, because the whole member states are authorized to construction of a law/ contract with the own national background and cultural imprint.
4. The optional Uniform Law on the International Sale of Goods should be uniform for the whole signatory independent from the size of the partner, respectively one “small or medium-sized enterprise”.

The optional regime should be available both to consumers and businesses, in example the same rule should apply to B2C and B2B contracts. Only a single regime can guarantee a maximum of coherence and legal certainty. An isolated consumer law would lead to different answers to identical legal questions. 
Particularly for B2B contracts the principle of freedom of contracts must continue to play an important rule. Especially the enterprise, which is on the lower limit of the Definition “small or medium-sized enterprise” (250 000 € annual sales), will have always a problem to research the regime is available or not. For consumer protection we need the same right for all contract partners.
5. The optional Uniform Law on the International Sale of Goods should be carefully worded, especially clearly and easy; the use of indefinitely legal terms including for national courts the option on differently interpretation and liability. This case should be excluded.

The content of the European contract law must be as attractive as possible. The Draft Common Frame of Reference is a very good starting point. Yet, it still provides for too many ambiguous terms that open the new law to different interpretations by national courts and legal writers. The new law needs to be easy to understand for everyone and tested by practitioners. Given the optional regime of a global sales law, further improvements and, also, marketing efforts will be necessary to reach a maximum of attractiveness. 

What happens with the “indefinitely legal terms”? For example:

-“good faith” – 

-“fair dealing” – 

-“good commercial practice”-

The  wording goes back to the definition from the “Draft Common frame of  reference DCFR”. Its an extention to the german general terms of business (Allgemeine Geschäftsbedingungen). No enterprise can assess, how far this prohibition reaches and we will get legal uncertainty. A uniform European wide interpretation by national courts, the Swedish court, the Belgian court, the portuguese court… which are responsible for dealing with lawsuits, cannot be expected. All the national courts are authorised to interpret what that means. So we will obtain a case-law from the District court in Verden, in Turin, in Edinburgh…etc.

In Germany we needed nearly 100 years for a prevailing case law of the term “good faith”. The last decision is from the BGHZ 102,102. That makes one sense what may expect with a case law from 27 courts to this term in the following 100 years. 

